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Proposed claim for judicial review

1  To

Oxford City Council

[edited]
2 The claimants

[edited]

3 Reference details

Additional Licensing of Houses in Multiple Occupation Designation made on July 22, 2010.

4 The details of the matter being challenged

4.1
The decision of Oxford City Council (“the authority”) to designate the whole of their area for the purposes of additional licensing of Houses in Multiple Occupation, under s.56, Housing Act 2004, together with the requirements imposed on landlords under the designation.

5 The issue

5.1
On July 22, 2010, the Executive Committee of the authority made a designation of the whole of their district for the purposes of additional licensing of Houses in Multiple Occupation pursuant to section 56 of the Housing Act 2004.  This designation was made subject to the approval of the Full Council. It is not known whether that approval has been granted (see below, sections 9 and 10). The designation is intended to come into force on October 25, 2010.  

5.2
The designation was made on the strength of a report entitled “An Additional Licensing Scheme for HMOs in Oxford”, dated July 22, 2010 (“the Report”).  

Irrationality

5.3 
The report asserted (para. 31) that it would not be “...realistic to licence every HMO in the first year because of the large number of properties involved and the requirement to carry out an inspection before issuing a licence.” It therefore recommended that the authority adopt a “risk based approach... where different categories of HMO are licensed in stages.”

5.4
The authority has adopted these recommendations and decided to designate the whole of its area as subject to additional licensing but only to licence three types of HMO from October 25, 2010:

(a) three storey properties not subject to mandatory licensing;

(b) two storey HMOs with five or more occupants;

(c) those HMOs where the authority has already taken action.

(Email from Alice Hasted/Oxford to David Smith/PainSmith solicitors, August 20, 2010)

5.5
It is estimated (see email from Alice Hasted, above, last para.) that it will take 12 months to deal with these properties, after which time, the authority will start licensing other HMOs.

5.6 
It is irrational and unlawful for the authority to have adopted such an approach: 

(a) by s.61, Housing Act 2004, the effect of the authority designating the whole of its area as subject to additional licensing, without limiting such designation to any specific type(s) of HMO is to require all HMOs to be so licensed;

(b) by s.72, Housing Act 2004, a person commits an offence if he manages or controls an HMO which is required to have a licence, but is not so licensed;

(c) by s.75, Housing Act 2004, a landlord may not give a notice under s.21, Housing Act 1988 (automatic right to possession upon the expiry of two months’ notice) in respect of an unlicensed HMO.

5.7 
The effect of designating the whole of the City of Oxford as subject to additional licensing, but only issuing licences to limited categories of HMO is therefore that landlords of properties that are not within those limited categories will be required by law to be licensed but unable to satisfy that requirement due to the authority’s phased approach. They will therefore be committing a criminal offence and will also be unable to recover possession of their properties pursuant to s.21, Housing Act 1988.

5.8 
It is unlawful and irrational to establish and administer a scheme that will require landlords of certain categories of HMO to obtain a licence, while at the same time prevent such landlords from doing so. 

European Convention on Human Rights

5.9
It amounts to a violation of Human Rights Act 1998, Sch.1, Article 1, First Protocol,for the authority to require landlords of all HMOs to obtain a licence, but then to only grant licences to certain categories of property, where the effect will be to prevent landlords who are unable to obtain licences from recovering possession under s.21, Housing Act 1988.

5.10
It is unlawful and irrational to deprive landlords of a basis for possession by requiring them to obtain licences for their properties, while at the same time denying them the ability to do so by failing to put arrangements in place for licences to be applied for or issued. 

5.11 
This is especially so given that the timing of the announcement of the designation was after most landlords affected would already have let their properties to students for the forthcoming academic year, in reliance on the availability of s,21, HA 1988.

Alternative courses of action

5.12
Before making the designation, the authority were required, inter alia, to consider whether there were any other courses of action available (of whatever nature) that might provide an effective method of dealing with the problems identified as being caused by unlicensed HMOs (s.57(4), Housing Act 2004). 

5.13
The report makes no mention of any other measures taken, whether by the authority, or any other body, to reduce the problems associated with HMOs (identified by the authority as, primarily, anti-social behaviour and rubbish disposal). In particular, no mention is made of the use of:


(a) ASBOs (Crime and Disorder Act 1998)


(b) injunctions (whether under s.153A et seq, Housing Act 1996 or s.222, Local Government Act 1972);


(c) directions as regards the disposal of waste (e.g. Environmental Protection Act 1990, s.46)


(d) litter abatement notices (s.92, 1990 Act)


(e) powers under the Noise Act 1996 to serve fixed penalty notices or confiscate equipment (ss.8 and 10, 1996 Act); or


(f) the power to require planning permission where properties change use to become an HMO (although the effect of the Town and County Planning (Use Classes) (Amendment) (England) Order 2010 has been overturned by the Town and Country Planning (General Permitted Development) (Amendment) (No. 2) (England) Order 2010, it is still possible to impose planning permission upon such changes by virtue of Town and County Planning (General Permitted Development) Order 1995);

(g) the power to require rubbish to be removed from land (e.g. Prevention of Damage By Pests Act 1949, ss.2-4).

5.14 
By virtue of the failure to consider such alternative powers, the authority have acted unlawfully and failed to comply with s.57(4), 2004 Act.

5.15 
Nor did the authority appear to consider whether it was appropriate or proportionate to designate the whole of their area in relation to all categories of HMO, or whether they should instead designate some smaller area and/or more limited categories of HMO (especially given the authority’s known inability to licence all HMOs within their area in accordance with their own designation). In this additional respect, the authority have plainly failed to have regard to highly material considerations, and have acted disproportionately and/or perversely.

Consultation

5.16
Before making the designation, the authority are required to take reasonable steps to consult persons likely to be affected by the designation and consider any representations made (and not withdrawn) (s.56(3), 2004 Act). 

5.17
The authority relied primarily on a consultation known as the “Talkback” consultation, which appears to have involved consultation only with a focus group. In particular, none of the participants were landlords or letting agents. The Talkback survey did not meet the requirements of s.56(3), 2004 Act.

5.18
Further, it was irrational and unlawful for the authority to place any significant weight on the Talkback survey. The findings of the Talkback survey were not consistent with the other consultation undertaken by the authority, none of which revealed any significant problems attributable to HMOs in Oxford. In particular, the authority received two petitions, totalling 198 signatures from people opposed to additional licensing. 

Consultation – improper reporting

5.19
Further, the results of the consultation exercise was reported in so misleading a fashion to the Executive Committee that it did not provide any proper or adequate summary of the views of consultees on which the Executive Committee were entitled to reach their decision (see e.g. paras 13-14 and 58 of the Report). Accordingly, the Executive Committee’s decision was made on the basis of taking account of an irrelevant consideration, and on a false premise as to the true facts.

Funding Arrangements

5.20
When fixing the fees to be paid by landlords in respect of an application for a licence, the authority must take into account the costs incurred in carrying out their functions in respect of HMO licensing (s.63(7), 2004 Act). There is no power in the 2004 Act for an authority to make a profit on HMO licensing. Despite this, the report suggests that fee income by 2015-16 will exceed operating costs by over £44,000. Quite simply, it is unlawful for an authority to seek to make a profit on the operation of its HMO licensing scheme.

5.21 
Moreover, the projected costs and fee income figures include a 10% contingency and without this the estimated fee income will reach a figure of £706,631 in the period April 2015-October 2016, giving rise to a “profit” of £114,700. The inclusion of a 10% contingency is in itself indicative of an intention by the authority to make a profit, in that a 10% contingency is wholly excessive; no properly budgeted scheme would require so high a level of contingency funding. 

5.22 
Secondly, the report proposes (at para.59) that various penalty charges would be payable by landlords. There is no power under the 2004 Act for an authority to charge penalty fees and, accordingly, such fees are ultra vires and unlawful. 

Licence Conditions

5.23 
The report proposes (at paras 61-64) that a series of licence conditions should be applied to licences granted as a result of the additional licensing designation.

5.24 
The authority have no power to impose conditions on the licences without the consent of the licence holder (s.67(5), 2004 Act). Such conditions are ultra vires and unlawful. 

5.25
Further, the authority have acted for an improper purpose in imposing such conditions. The achievement of energy efficiency standards is not, for example, a purpose within the statutory purpose of additional licensing, nor could any reasonable authority so conclude. Matters of thermal insulation and energy efficiency are components of the Housing Health and Safety Rating System set out in Part 1 of the Housing Act 2004, and thus outside the purview of the licensing regime: see s.67(4)(a), 2004 Act.

6 The details of the action that the defendant is expected to take

The Claimants seek the following remedy:

That Oxford City Council withdraw the HMO designation. 

Should the authority decide not to withdraw the designation, the Claimants require the designation to be suspended pending the final resolution of this challenge. Failing agreement as to such a suspension, the Claimant’s will seek appropriate interim relief at the permission stage. 

7 The details of the legal advisers, if any, dealing with this claim

PainSmith Solicitors

1 Mansfield Business Park

Station Approach

Lymington Bottom Road

Medstead

Hampshire GU34 5PZ

DX 400953 Alton 2

8 The details of any interested parties

[edited]

who have been sent copies of this letter.

9 The details of any information sought

You are requested to provide the following further information:

9.1 Details of the “strong evidence” referred to in the Report of non-compliance with HMO standards.  In particular, information as to

(a) the number of prosecutions (broken down by offence) against HMO owners/managers brought by the authority in each year since the commencement of the 2004 Act, 

(b) the number of prosecutions (broken down by offence) against HMO owners/managers who had previously been prosecuted by the authority, brought by the authority in each year since the commencement of the 2004 Act.

9.2 
Whether the budget framework has now been approved by the full council, and 

(a) if so, providing the date of the approval;

(b) if not, when such approval is expected to be obtained, and

(c) for the avoidance of doubt, whether the proposed commencement date of October 25, 2010, is now a firm date or whether it is still subject to final approval.

10 The details of any documents that are considered relevant and necessary

We request that you provide copies of the following documents:

10.1 
Minutes of any meeting of the authority at which budgetary, or any other, approval of the designation has been given.

11 The address for reply and service of court documents

Replies to this letter and service of any relevant documents including Court papers should be sent to:

PainSmith Solicitors

1 Mansfield Business Park

Station Approach

Lymington Bottom Road

Medstead

Hampshire GU34 5PZ

DX 400953 Alton 2

12 Proposed reply date

We propose that you send a response by [edited]

Yours faithfully,

PainSmith Solicitors

